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INTRODUCTION 

This chapter covers the nearly 250 caseh reported in 1987 involving 
precoUegiate, public-sector employees. The re\ lew excludes only those 
cases analyzed in other sections of the Yearbook— tort and collective 
bargaining cases— and criminal cases. Those cases where purely 
procedural issues are in\ olved also are omitted, and procedural issues in 
the remaining cases are deemphasized. Unlike the last few years, 1987 
saw no Supreme Court cases related to school employnunt; however, 
where Supreme Court cases from prior years were necessary for an 
understanding of current cases, they were mentioned. As in pre\ ions 
years, the section on dismissal, nonrenewal, demotion, and discipline 
contains a large number of cases, with many re\ olving around the issue 
of board compliance with district and state policies. 

DISCRIMINATION IN EMPLOYMENT 

Allegations of employment discrimination can be based on a num- 
ber of factors, with the most egregious t\pes of discrimination being 
forcefully prohibited by federal law. Title of the Civil Rights Act of 
1964^ is the preeminent statute concerning employment discrimination. 
It prohibits both public and private institutions from discriminating 
based on race, color, religion, sex, and national origin. Sex discrimination 
is further prohibited by title IX of the Education Amendments of 1972,' 
w hich protects employees and others associated with those educational 
institutions that receive federal aid. Gender-based w age discrimination 
is prohibited by the Equal Pay Act of 1963.^ 

Federal law also protects "otherwise (jualified handicapped in- 
dividuals" from the discriminator} actions of fcderalh aided eni|)lo\ ers 
under a statute known as section 504 (Reha})ilitatu)n Act of 1973). ^ Age 



1 42 I' S C § 20()0 rt svq 

2 20 use; § lf>Sl i't scq 
3. 29 use 206(cl)(l) 

4 20 U S C 5 794 ct seq 
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discrimination is pionibited by the Age Discrimniation in Employment 
Act of 1975 (ADEA), which protects workers age forty and over. And 
those discriminated against because of alienage are protected b\ a civil 
rights statute known as section 1981.^ 

Employment discrimination is also prohibited by a wide \ ariety of 
state laws, souk of w hich overlap considerably with federal provisions, 
and some of which go substantially beyond what federal law requires 
State and federal constitutional provisions may also be useful to 
employees alleging discrimination, especially where federal and state 
statutory law is silent regarding the particular basis for the alleged 
discrimination. For example, the fourteenth amendment to the United 
States Constitution was used as the basis for a claim of discrimination 
where a licensed teacher, whose probationai appointment previously 
had been terminated, was not rehired by his former district.^ The 
implicit allegation that the former employee was discriminated against 
relative to other potential emplo\ ees did not amount to a constitutional 
violation: the school board's directive hot to rehire those who had 
previousK failed in their probationary appointments was said to be 
"rational." In another interesting case, a teacher sought on equal 
protection grounds to be released from a teaching contract with one 
school district so he could contract with another district in the same 
state State statute prohibited school districts contracting with teachers 
under contract to another district In denying the teacher's claim, the 
court found rational the di>trict's refusal to release the plaintiff, even 
though It had done for three other teachers, because "the district has a 
right to receive services from a teacher of the same quality as those 
given b\ the plaintiff.'*" 

The abo\ e case also illustrates the most lenient standard of re\ iew in 
equal protection cases— the rational relationship test, a standard of 
re\ lew that is applicable u hen the alleged discrimination is not based on 
race, alienage, or national origin (which requires a compelling state 
interest), or gender (which requires a substantial relationship to an 
iTiiportant go\ enunental objective). 

In a case that illustrates how state law can be combined with 
principles de\ eloped under federal law. a teacher-applicant alleged 
that he w as discriminated against based on marital status (his w if e w as a 
teacher ni the same school to which he applied) While the district's 
nepotism polic\ was held discriminator) on its face; the applicant did 



6 I.()Mil)<jr<l \ H()ar(i of Kdiu , f>45 K S pp 1574 (K 1) \ ^ if)Sf^) 

7 Str.ut^r \ Ht'iist'ti rtiion Coininnnitx Sthoc^I, 6f>8 K Siipp 127,") 1277 (\ I) 
lowii 1987) 

S Johnson % Bo/rin.in School Dtst , 7.^1 P 2<1 20 (Mont 197S) 
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not make out a prima facie case of discrimination.^ When standards 
developed under title \ll were applied, the applicant did not pro\ e he 
was qualified tor the position (he had a four rating on a one-to-fi\ escaU\ 
and the district had ne\ er hired anyone with less than a tvv o rating) . The 
standards applied in the case were de\ eloped b\ the Supreme Court m 
McDonnell Doufilas Corporation v. Green which requires com- 
plainants to show that they are members of a protected class, that they 
applied for and were qualified for the position, that the\ u ere rejected 
despite being qualified, and that the position remained open to persons 
of comparable qualifications. 

Occasionally cases arise where state and federal discrimination 
claims may be in conflict or where state claim resolution of disputes is 
alleged to be dispositive of federal claims. In one case, language in 
ADEA that it "shall supersede any state action" was held not to prohibit 
a state human rights commission from attempting to stir plaintiff or his 
attorney into responding.^' In two other cases, neither a referee's nor an 
arbitrator's decisions at the state level could be the basis for collateral 
estoppeP- or res judiciata^^ so as to prohibit plaintiff-teachers claims 
under section 1983 or title \'II. 

Finally, two education cases involved discrimination claims and 
federal or state law of a more derivative nature In one case, a federal 
court held that under a title \'II and section 1983 se.\ discrimination 
settlement agreement back pay was subject to u ithholding for taxes and 
FICA; the portion for interest was ta.xable but not subject to withhold- 
ing, and the portion for personal ininr\ uas not taxable. In a second 
case a wife's teacher certification and inastci's degree earned during 
marriage were assets entitling the husband to a portion of the wife's 
pension 

Race 

In a decision that tracked the 1986 Supreme Court decision m 
Wyaont V Jackson Board of EduiationJ' theSe\ enth Clircuit ruled that 



9 For a cast' \\]\otc marital status tlaini hast-d on nrpotisin was sutu'ssful nndci 
state law. see \ ln\e{ \ Bo/t'iiian chool Dist No 7, 740 P 2cl 1132 (Mont I9S7) 

10 411 r S 792 (1973) 

11 Mares \ Santa FV Pnl) Schools, 743 P 2(1 110 (\ M I9S7) 

12 Salula School Dist H-32-J \ Morrison 732 P2(limO(( 'olo I9S7) 

13 Kirk \ Hoard of Kdnt of Brfnu-n (;oinninnit\ Ilinh S( hool Dist \o 22S Sll 
F 2d .347 (7th Cir 19S7) 

14 Mrlani \ Hf)ard of HiKher Kdnc of Cit\ of \ , ()52 K Sup.) 13 (S I) \ 

1986) 

15 McGowa.i \ McCouan. 5IS \ \ S 2d :M6 (Snp Ct 19S7) 

16 106 S Ct 1842 SvvThc )((irh(H>k of S( h(U)l Imu /98r at pai^r 3 for a (Iis( nssion 
of this case 
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a C()ilecti\e bar^ainiii^^ai?retMiuMit that protected black teachers from 
hi\ offs until their percentai^e in the w ork force reached the percentage 
of black students was not narrow 1\ tailored "In li^ht of Wy^auf, it is 
clear that a couit ira\ onl\ uphold an affirinatne action plan that is 
adopted b\ a public einplo\er, and challenged under the [e](}ual 
[p]rotecti()n [c]lause, if the court first detei mines that the eniplo\er 
adopted the plan to achie\ e a 'compelling purpose.'"''' According to the 
court, the plan was not narrow 1\ tailored because it created an absohite 
preference for black teachers at the expense of white teachers, which 
forced the latter to bear toc) ^reat a burden. The plan, therefore, violated 
the fourteenth amendment rights of the white teacher-plaintiffs. 

Black teachers w ere unsuccessful in se\ eral enipUn ment discrimina- 
tion ases reported in 1987. A black teacher w ho w as not hired tor a high 
school teaching position w as unable to prv)\ e discrimination when the 
district showed the applicant selected had more teaching experience 
than the plaintiff, a \ alid nondiserinnnator) reason for the selection.'^ 
Another \ alid nondiscriininator\ reason can be seen in a Ci'se w here a 
district declined to rehire two former black teachers who were not 
renewed following a strike (in which the> had participated).*^^ The 
district hired instead a w hite teacher w ho w as clearK more (jualif ied and 
another white teacher who was ecjualK w ell-cjualified and who had not 
participated in a strike against the ciistrict. A black teacher whose 
teaching contract w as nonrenew ed at the end of his second \ ear failed to 
prexail in his section 1983 action when race was not found ^) be "a 
determining factor" in his nonrenewal (reasons given were parental 
concerns and lack of care of band equipment).-' 

While general allegations of race discrimination will not support a 
claim for einplo\inent discrimination, especialK in light of affidaxits 
from a majorif\ of the defendants (se\ eral of whom were black) that 
their decision to hre a black teacher w as based onl\ on the evidence,-*^ 
neither can needed e\ idence be shielded from a court In a case w here a 
black assistant principal w as passed o\ er four times b\ w hite applicants 
foi a principalship, a court ruled that e!iiplo\ ment files must be opened 
if a pattern or practice of racial discrimination might bere\ ealed 'Hlie 
histor\ of hiring patterns ma\ he important in establishing race 



17 Bntton \ Soiitli ^vnu ^ 'oinnninitv School Corp . S19 K 2(1 766 (7t}i Cn 1987) 

18 Id at 77 ] 

H) BoiuinMux \ !I<'l('na-V\(>st Helena Sdiool Di.t , 8!9 V 2(1 8.>1 (8th Cir 1987) 

20 Daiiu'ls \ Board Kdnc . S0.5 K 2(1 203 (6th Cir 1986) 

21 ']\\vT\ Hot Springs School Dist . \() 6, 827 F 2d 1227 (Sth Cir 1987) 

22 [ah>\ .Mbcmarh^ Conntv School Bd, 548 K Supp 741 (W I) \a 198f)) 

23 f)i\on\ Sanderson, 728 S V\ 2d 878 ( lex Ct App 1987) 
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discrimination. In one case a black carpenter employee of the board of 
education, who scored slightly lower in a civil service exam than a white 
employee chosen for an administrati\'e position, but who had a college 
degree and teaching certificate and who had completed a management 
course (none of which the white employee had), was successful in 
proving race discrimination because of a serious history of racial 
imbalance in his division and because of disregard of an affirmative 
action mandate.^^ 

Sex 

A federal court of appeals held that a school district violated the 
Equal Pay Act when it paid female coaches less than male coaches.^'' 
After examining the federal provision that employees must receive- 
equal pay for work requiring equal "skill, effort, and responsibility," the 
court determined that the Act was not mtentionally \'iolated and so 
denied backpay to the female coaches. In another case, a state court, 
referencing the federal Equal Pay Act,, found no violation under the 
state Human Rights Act when a female coach who had coached junior 
and senior high volle>ball teams was paid disproportionate to those 
coaching boys' sports. Not only did plaintiff not pro\ e that the 
different jobs required "ecjual skill, effort and responsibility" but the 
fact that men occasionally coached women's sports, and vice versa, 
indicated the pay differentials "w ere based not on the sex of the coaches 
but rather on the sex of the participants . . . [which] is a \ alid basis for a 
disparity in coaching salaries." Howe\*erv a female coordinator not 
promoted to assistant principal who was able to prove under title \1I 
and section 1983 that her jobs, salary , and salar> r ge were set below 
those of men for comparable tasks and responsibilities and who was able 
to prove retaliation, was able to recover back pay and damages against 
the individual administrators and the school board - Another ph> sical 
education teacher-coach was held not a victim of sex discrimination 
when her appointment as head high school football coach was later 
rescinded.'^*^ The court said that "technically a \ acanc> existed," but "no 
actual vacanc> existed" because the pre\ lous coach had been led b> the 
principal and the deputy superintendent t()belie\ ethat hew oukl rc'jujn 
in the position for three yt*ars In the court's opinion the case illustrarec! 



24 hicharcjs \ New \()rk ( 'it\ \k\ ot hdnc , (m K Siipi> 2.59 (S I) \ ^ 1987) 

25 EKOCv Madison (:()iniiinint\ I lilt School Dist No 12, 818 K 2(1 577 (Ttli Cir 

1987} 

26 MK:ullar\ Iluiiiaii Hi^htv Coiniirii. 51 1 N K 2(11375. 1383 (111 .\pi) Ct 1987) 

27 Kitchen v Chipp^'wa WiWvy Schools, 825 F 2(1 KXM (6th Cir 1987) 

28 Oiitosv District of Colnnihia. 647 F Supp 1()79(D1)C 1986) . (///V/. 824 F 2(1 
87 (DC Cir 1987) 
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sloppy procedures, possibly violating a collective bargaining agree- 
ment, but did not amount to sex discrimniation. In another case with an 
interesting fact situation a female teacher not hired for a newly opened 
third grade position was unsuccessful in her claim under the Pregnancy 
Discrimination Act because at the time the administrators decided not to 
reemploy plaintiff, she did not know she was pregnant. 

An additional case was remanded for a determination as to whether 
the retroactive application of a collective bargaining agreement limiting 
the seniority credit earned during maternity leave was discriminatory.^^ 
Women guidance counselors in New York City were successful in 
certifying a class of women to challenge alleged discriminatory prac- 
tices in the process of promotion to supervisory and administrative 
positions.^* In a title VII reverse discrimination case a male was 
unsuccessful in his claim that a female was hired because of an 
affirmative action plan rather than because of her better qualifications.^^ 
In another title \'Ii case a nontenured female teacher was successful in 
rebutting the school administrator's reasons for nonrenewal because the 
court considered the administrator's testimony "evasive and con- 
tradictory.***^-^ 

Two final cases suggest the difficu^> of burden of proof under title 
\'n. In one case, a female teacher was successful under title \1I when 
she was discharged for two acts of insubordination with relation to her 
supervisor's conservative dress code ("Brooks Brother'* look) by wearing 
excessive makeup. In a second case, a female plaintiff failed in her sex 
discrimination claim with regard to one position when all members of 
tbe selection committee rated the male candidate more highly, and she 
failed in her retaliation claim with regard to a second position filled by 
another female because of the superiority of the candidate in experience 
and understandmg of the relationship Ix^tween curriculum development 
and staff development.^'* 

Only two cases imolving national origin were reported, and only 
one dealt with substanti\e matters. In the more significant case, a 
teacher transferred to another school because of her vocal support for 



29 'lodluin^T \ Culhnaii ('()uiit\ ('(niiin'n on Kdxw . 665 K Siipp 890 (N D Ala 

1987) 

30 Carlson \ North Dearborn IlHuhts Ikl of Kdut , 403 \ W2(l 598 (Mich Ct 
App 1987) 

31 SvWr\ Board of Ediic . 112 K R D 176 (S 1) N Y 1986) 

32 McQuillenv W iscoiisin Kduc Ass'n Counc il. 8,30 F 2d 659 (7th Cir 1987) 

33 Tve\ Board of Kduc of Polaris Joint X'ocational School Oist , 811 K 2d 315, 320 
(6th Cir 1987). 

34 Wislocki'Gain v Mears, 831 K 2d 1374 (7th Cir 1987) 

35 Yatrin V Madison Metro vSchool Dist . 653 F Supp 945 (WD Wis 1987) 
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Hispanic students prexailcd against the school hoard's motion for 
summary judgment. The court considered it irrelex ant w hether phunti 4 
considered herself a "white Hispanic" rather than "nonw hite f hspanu" 
because "[\v]hat matters is whether defendants discrinnnated against 
plaintiff because of her ethnic characteristics,' as opposed to her 
country of origin [Cuba] *'^^In a less significant decision, ai)laintiff \n ho 
had lost a title VII action for national origin discrimination did not ha\ e 
to pa> attorney's fees w lien the OCR had found that probable cause for 
discrimination existed ^' 

Age 

The E]le\*eiith Circuit remanded a case where bus dri\ ers had hvvu 
forced to retire at age si\t\ -ti\ e, in (^rder to determine the feasibilit\ of 
testing older emplo\ees indi\iduall\ foi their ability to dri\ e safeh 
Applying a test de\ eloped In the Supreme C>ourt in ^''rsYrni Airlines i . 
Criswell^* the court said that emplo\ ers must de.nonstrat<', first,, tlu* 
existence of job cjualifications reasonabh neces'-ar) to accomplish the 
business purpose and, second, that the emplo\ er i. coinpelKxl to reh on 
age as a pro.\\ determinant to assess a safet\ -related job (jualification 
Because the second prong w as not demonstrated ni this ('ase,> remand 
was necessar\ In a case decided under a state law prohibiting 
di>criminati()n "betw een the ages of fort\ and sex ent\ inclusive * a 
school bus driver discharged on reaching his s(*\ entietli birthda\ 
pr'^\ ailed becaas(' the empIo\ er had no factual oasis for behe\ ing all 
persons within the class would be unable to pt^form the job saf(*l\ or 
cfficientK 

Handicap 

The leading case in this categor\ decided b\ the I'nited States 
Supreme Court is School Board of Sassau Counttf, Florida, t Ar//nr" 
where an elementarv teacher w lio had been liospitah/ed in the past lor 
tuberculosis had a "record of impaii iiieiit" w itlnn the Handicapped Act 
and was therefore a handicapped ptTson In including contagious 
diseases within the scope of the Act. the Court ol)ser\ ed "'i he fact that 
sonic persons who liaxc contagious diseases nui) pose a serious health 



36 Q.init.iiM \ Bvrd, f)()9 K Supp SiU. .S.'() (\ 1) ill l^JSo 

37 In ic Huhvn. S2.'> V 2(1 977 (btli ( u 1S7) 

38 CInMcrsN Mori^.tn Conutv Bd of K*!ii( . S17 !• 2(! I.V>f) ( llth ( 'ii 19S7) 
39, 472 I S m) M9Sr>) 

40 M(»iit()iir Stliool Dist \ ( oiiniKUiw iMltln »! I\t I Ii'.uaii Kclatious ( tmnii'n. r)3() 
■\ 2(1937 Coimiiu (.'( 19Si) 

41 107 S (*t 112.3. 1130 (19S7) 
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threat to others under certain circnnistaiices does not justif\' exchidin^ 
from the c'o\era^e,of the Act all peisons with actual or percened 
contagious diseases." 

Section 504 w as apphcahk* to a case w here a school bus dri\'er w ho 
had undergoiu bypass surger\ had his license revoked. He believed 
that correctiv e surger\ , rehabilitation, and a stress test proved he was 
"otherw ise qualified." The case was remanded for a determination as to 
whether the driver wa'^ an appreciable safety risk and whether 
individual assessment of risk through stress tests and/or other medical 
tests would present an "undue burden" or were, instead, re(}uired 
'^accommodations " 

Another emphnec brought suit under a state human rights law 
when he w as denied an extension of Ins provisional license as an ESL 
teacher (allegedh because he had multiple sclerosis— which is ty picall)' 
an interinittenth disabling or benign condition).'^ B\' its determination 
that an older definition of "disabilit) " applied to the case, the court was 
able to reverse the state division of human rights and the education 
commissioner's determinations that the provisional hcense should be 
renewed. Because the coiuhtion was not a (hsabilitv' under the apphcable 
law, there liad been no authority to decide whether the candidate v,as 
able to teach despite his condition Hovvev er, in another case decided 
under the same state hinnan rights law a school bus di iver discharged as 
medicallv unfit because she had multiple sclerosis was ordered rein- 
stated, paid backpay ,. and awarded $5,000 for mental anguish. The 
court accepted the testimony of plaintiffs physician that the disea.se is 
not a danger to bus dri\ ing because sy inptoiiis come on gradually over 
a one-to-two week period 

Finally,, recoveiy under section 504 depends on whether the com- 
plainant is "otherwise (pialified" to perfoim the work. Thus a teacher 
terminated while hospitali/ed for mental and physical problems and 
who testified she would not l)e able to vv ork in the foreseeable future, 
had no section 504 remedy because she vv as not able to perforin the job 
in (piestion with reasonable accommodation.^'' 



The constitutional rights that are the subject of diis section include 
the first amendment rights of freedom (^f speech, freedom of association 



42 /« rr Stobrr. 524 .A 2(1 ,>35 (Pa Coiimiw Ct 1987) 

13 Nfu York Citv H(! of iCduc \ l)i\ jsiom of lluniaii Rik1j«s. 515 \ Y S 2(1 54.3 
(App Di\ 1987) 

44. Bavport-Bluf Point Stbool Dist v Statr l)i\ of 1 luiiiau Hij^lits. 517 \ Y S 2(1 
209 (App Div 1987) 

45 Beaufordv Fatht-r KlanaKan's Hon s Home. 8:]1 K 2(1 768 (8tli Cir 1987) 
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(an implicit rij^lit), and frcccxcrciscof religion, the ri^lit to priN ac'\ , and 
the right of those with liberty and propv ; t\ interest s not to he treated In 
governmenc in an arbitrary or capricious fashion— i e., the ri^ht to 
substantive due process under the fourteenth amendment (w ^-ere state 
government is concerned) or under the fifth amendment (where the 
federal government is concerned) Although there are fewer cases in 
this section than last year, cases on free speech predommate, as is usual 

4 

Speech 

Employees sometim*^ attempt to claim a ri^ht to freedom of 
speech when it is realU their conduct or its effect that is the subject of 
dispute. A case that illustrates this t\pe of allegation occurred after a 
tenured teacher was fired for showing in her class an uncut "R" rated 
movie which contained \ iolence and nudit).^*' Thv couit held that the 
teachers actions could not be held "e\pressi\e or communicati\ e," 
making the first amendment inapplicable. A situation that appears e\ en 
less a matter of communication m\ oK ed a tenured teacher's claim that 
his refusal to perforin hall (lut> u as protected 1>\ his ri^lit to free speech 
or academic freedom under the state constitution Instead of uphold- 
ing the dismissal purely on the grounds of msubordmatioii, the court 
unanimousK stated that the teacher's speech w as not a matter of public 
C(mcern under the (U)nnick doctrine 

Even where speech activities of the emplo\e(» might appear more 
likely to be the subject of retaliatory action, emplo\ees will not be 
successful if it is clear that the ad\erse emplovmeiit action was 
motivated entireU or hirgeK b> other factors. A case illustrating this 
principle concerned a school hbrarian, whose poor perforiiiaiiceof 
new ly assigned duties as audio-\ isual coordinator, and not the grie\ aiice 
she filed concerning these new duties, was the reason for her noiirt*- 
newal.^^ Mtliougli filing a giie\aiice was held to be protected first 
amejdinent acti\ity, in general,, it was not a substantial or motivating 
factor in this case SmnlarK, a probationar\ teacher and president of the 
state teachers* association presented insufficient facts to denionstiate 
that her nonrenewal, as part of a reductioii-in-foi ce, was based on her 



4f) Fouler \ Ho.nd of Kdiu Kid (blli ( u 

47 r<)(klKiit\ \r.ip.il>()(' ( oujit\ StIuM)! i>is( No f). T.T) I' i (( ol. . f '» 

oitiHi k \ (Ts, 4f)l (. S 1 is ( 1 9S J), \\ licfc It \\ a*> licld tli.(t kill t'iMplox (T *^ 
spcctli, in order to rcicjxe first .niieiulment prottttion. most first he dt'tcriiiiiit'd .is a 
inatter of l.iu to hv on a sul)jc(t ol puhlit* toiKcrn 

19 Hol>!hson\ I.t'banon Citv Sdiool Dist Bd <»f I'M u . r)(M \ I ! 11 i( )liio ( 't 
App i9a5) 
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association or speech acti\ ities A "naked and unsupported statement 
of opinion" that she \\as not renewed because of her husband's support 
of a tax reduction and her own union activities would not suffice. 

Among employees who successful!) asserted free speech claims 
was a high school principal who was not rehired because he critici/ed 
the superintendent's treatment of the principal's wife, a hi^h school 
English teacher active in union affairs.^' Und'T Connuk. it was held 
that, as a matter of law. the principal's speech was a matter of public 
concern as evidenced by substantial community involvement in the 
issue of Mrs. Lewis' proposed transfer to the junior high school and by 
the transfer's motn ation— her union activities. Because the speech was 
not only a substantial or motivating factor, but was the sole factor for the 
principal's nonrenewal, it violated the first amendment Significantly, 
the court also held (hat the individual board members and school 
officials in\ ol\ ed were not entitled to (|ualified immunity because they 
violated clearly established constitutional rights of which a reasonable 
person would ha\ e know ii/*- In\ ol\ eiiient w ith a union as a form of free 
speech led a federal appeals court to accord nonrenewed probationary 
teachers limited access to the personiiel files of forty-five probationary 
teachers who had been renewed to determine whether the school 
district's reasons for nonrenewal were pret'^xtual and based on the 
teachers' active union in\ oK einent.^'* 

The importance oi the Connick doctrine is reflected in two federal 
appeals court decisions from separate circuits. In one, a letter from five 
teachers to the State Department of Education enumerating instances of 
failure to follow established procedures under the Education for All 
Children Handicapped Act w;is a legitimate area of public concern 
giving "effect to the statutory policy and established educational 
procedures for the welfare of handicapped children '"'^ In a second 
case, a teacher won her suit for retaliatory discharge where she testified 
for plaintiffs in a suit against the school district legarding school board 
hiring procedures and implementation of a reading program.'*^ The 
court found that truthfulness in trial testiinon\ especially when it does 
not critici/.e school officials but onl\' describes school operations, is a 
matter of public concern under Couniek and is protected speech 

In a slightly different case a principal of a middle school was 
vindicaied when a court held that evidence existed frc)m which a jury 



50 MontKonuTx N Trnnlv Iiuiep School Dist . 809 F 2(1 1058 (5lh Cir 1987) 

51 Lewis X Harnson School Dist No 1. 805 K 2(1 310 (8th Cir 1986) 

52 This standard conu^s from Harlovs v Fit/Ki-rald. 457 I' S 800, 818 (1982) 

53 Missouri Nat'l Ednc Ass n \ Ni»\; Madrid County R-1 Knlar^od SchoolDisC . 
810 F 2d IW (8th Cir 1987) 

54 Southside Pub Schools V Hill. 827 F 2d 270 (8th Or 1987) 

55 Reeves v C:Uirhorno County Bd of Kduc , 828 F 2d 1096 (5th Cir 1987) 
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could conclude that he was disniiss(*d in retaliation tor his criticism ot 
the district's tiiianc' s and the lack ot trust between teachers and the 
board. Ho\ve\;:T,^ tne coiiipensator\ damage award was \acated 
because it iniproperh had been based, in part, on the abstract \ alue of a 
constitutional right. This had been ruled inappropriate in the Supreme 
Court's 1986 decision in Memphis Community School District v\ 
Stachura.^^ 

In a federal case w ith free speech implications, a tenured Kii«lish 
teacher w ho had been dismissed as advi>or to the* school new spaper w as 
held to have third part\ standing under Sirn^Jefon v Wulfp' to represent 
the students. The court's rationale was that the students' eiijo\meiit of 
their first amendment riglits w as ine\tricabl\ b )und up w ith i)laintifrs 
role as faculty advisor, 

Association 

Although freedom of association is not mentioned in the first 
amendmen^v it has long been held an esseiKial, implicit freedom 
Among the cases where freedom of association was \ mdicated was a 
case where summarx judgment w as precluded because of the possibilit\ 
that a principal's associational acti\ it\ —being present w ith others at 
public meetings w here school closings \> ere considered— w as a substan- 
tial or motivating factor in the decisiouv follow mg her la\ off, noi to offer 
her a comparable position in the district '''' On tiie other haiuba teacher 
who was president of the state teacher's association presented no facts 
to support her allegation that an ad\ erse emplo\ ment action was in 
derogation of her associational rights. 

In two cases arising out ot similar sets of facts, emphn ees, w ho w ere 
dismissed after a new secretary of public instruction from the opposing 
political power was appointed., were' able to reco\ ^.t iibstaiitial 
damages ^' hi addition to protecting eiii|)lo\ ees' rights of association 
with a political part\,. the courts lahoied to find constitutionalK 
protected propert\ interests to continued e.npl()\ment to bolster 
plaintiffs' claims. 

Privacy 

Two (juite different cases iii\ oK ing pri\ ac> w ere re^portcd this past 



56 106 ,S Ct 2537 (1986) 

57 428 I'.S. 106 (1976) 

58. Romano v Ilarrini^ton. 664 F Siipp 675, 681 (K I) \ V 1987) 

59 Hatcher \ Board of Fnb Ediic . 809 K 2dl546 (1 Itli Cir 1987) 

60 MoMtgomer) \ Trinit) Indep School Dist . 809 F 2d 1058 (5th Cir 1987) 

61 Kcrcado-Mclcnde/ \ Aponte-Ro(|ne 829 F 2(1 2.55 (1st Cir 1987), Mann Piaz/a 
V Aponte-Roque, 668 F Snpp a3(DFR 1987). 
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>ear In one case, a school directive that all probationan teachers 
submit to nrinalysis was held to Molate both state and federal 
constitutional guarantees against unreasonable searches and seizures 
which are "designed to protect the personal privacy and dignit\ of the 
individuals against unwarranted intrusions by the state/'^' In the second 
case, a school psychologist suspended for not promptly reporting 
suspected sex abuse was held to have no cognizable section 1983 action 
for violation of due process and privacy, The court observed that 
while "the federal right of confidentiality might in some circumstances 
be implicated w hen a state conditions continued employment on the 
disclosure of private information," the state reporting scheme does not 
pose a threat to right of confidentialit\ »l> a constitutional violation; and 
even if there were a federal right to confidentiality, the state has a 
compelling interest in protect nig abused children. 

Substantive Due Process 

Although technically,^ plaintiffs are not entitled to substantive due 
process rights under the fourteenth amendment unless they are able to 
show the\ were depri\ ed of a liberty or property interest (see next 
section), one case ne\ ertheless held that a nj)nt*^nured school employee 
had not show n proof tliat his nonrenew al was ' arbitrar\- and capricious" 
(typical language in substanti\e due process cases) .^^ Nor was the 
dismissal of a tenured administrator violatn'e of substantive due process 
rights, because the findings of a fact-finding panel were supported by 
substantial evidence and, thus, not arbitral) In a section 1983 action 
b\ a high school student against schocjl officials for the sexual abuse and 
harassment b\ the high school band director, a federal court denied 
defendant's motion fur sunimar\ judgment reK ing in part on Iiifiraham 
I. Wri^ht*"^ which the court claimed recognized "a substantive right to 
be free from bo(hl\ abuse" that can be remedied through section 1983 ^" 



Except in the cas(^ of eniergenc\ suspensions with pay, the 
Constitution recjuires that emplo\ ees w ho ha\ e '*libert\ '* or "propert\ " 



62 Fat(h()«n<-\Ie(lfr)rc!'l(MchrrsC'()imr<>ss\ Roaul of Kdut .5I7\ YS 2(1456. 460 
(\Y 1987) 

63 IVscc\ J Strrliij^ Morton Ili^h School Dist 201. 8.30 F 2fl 789 797 (7tli Cir 

mi, 

6\ Mousle\ \ North l\niola Consol Sc hool Dist . 6.56 F Snpp 1087 (\ D Miss 

1987) 

a5 Lve\ Mheinarlc C:()ui)t\ School H(i . 648 K Supp 7J4 (W D \'a 1986) 

66 430 V S 651 (1977) 

67 Stonrkni«\ Bradford Aroa School Dist , 668 T Snpj) 1088 (U 1) Pa 1987) 
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interests must be afforded procedural due process before adverse 
employment actions affecting those interests are implemented.^** Al- 
though the type of due process provided will vary with the nature and 
severity of the anticipated consequences, the essence of due process is 
notice and a fair opportunity to respond to the charges. 

Before it is determined that due process is required, it must be 
demonstrated that the employee had a legitimate claim of entitlement 
to, for example, her job as a principal or his position as head football 
coach. An employee at will has no legitimate claim of entitlement to a 
position, and neither does an employee who is simply not rehired at the 
end of a term contract. An additional basis upon which to assert a claim 
to procedural due process arises when what the go\ ernment is doing to 
an employee threatens to damage hi^ reputation, honor or integrity, or 
standing in the community, particularly if it may forechse future 
employment opportunities. 

Liberty and Properly Interests 

In a classic case finding no property interest, hrst year probationary 
teachers were not rehired at the end of their contracts,^^ Property 
interests were also not shown in cases where a ROTC instructor had 
never applied for nor received the teaching certificate that might have 
entitled him to continuing contract status;'*^ where a nontenured 
principal was not renewed (despite local policy suggesting a property 
interest) J* where a seven-year board employee was not a "career serv- 
ice employee" under state law;'- w^here a school custodian was a 
probationary employee;'^ where a teacher claimed a property right in 
her senic^rity, which was held modifiable under a collecti\ e bargaining 
agreement;^"* where the mere possession of a license was held not to 
entitle (^ne to obtain a job,'^ where a principal's certificate was 
conditioned upon passing both written and oral exams;'^ and nhere 
school board records and minutes revealed inaction regarding authoriza- 



68 S.'e Cleveland Bd of Educ v Loudermill, 105 S Ct 1487 (1985) 
69. Crimsley v Board of Trustees, 235 Cal Rptr 85 (Ct App 1987) Spv also 
Ilousley V North Panola Conso! School Dist , 656 F Snpp 1087 (N D Mis«. 1987) 
(nonteniirf d director of vocational technical center had no propert) nj^ht that prevented 
his nonren *wal) 

70 Vonte/v South San Antonio Indep School Dist , 817 F 2d 1124 (5th Cir 1987) 

71 Birkv Unified School Dist No 329. 646 F Snpp 1557 (D Kan 1986) 

72 L/man v Strasburg, 647 F Supp 887 (N D 111 1986) 

73 B)nacciv Quinones, 508 N Y S 2d 42 (App Div 1986) 

74. Carlson v North Dearborn Heights Bd of Edut . 4iM \ W 2(1 598 (Mich Ct 
App 1987) 

75 Lombard v Board of Educ, 645 F. Supp 1574 (E D N Y 1986) 
76. Thomas v Board of Examiners, Chicago Pub Schools. a51 F Supp 664 (N D 
III 1986) 

15 




Employees 



s / 15 



tion of sick days in excess of the statutory limit."" 

Courts did find property interests in cases where a probationary 
teacher was dismissed during the contract year;"** and where an 
elementary school principal had been reassigned to the position of 
media specialist/librarian and was later being considered for a position 
comparable to her former position."^ In the latter case, after an 
examination of state law, the court concluded that statutes gave rise to a 
'legitimate claim of entitlement" that prevented demotion without due 
process to a position with less responsibility, prestige, and salary. In 
another case once a property right had been created under a state statute 
requiring that suspension, demotion, or termination be "only for cause," 
an employee was entitled to a hearing to determine whether "cause" 
existed. And likewise, a teacher who has been appointed for one an d a 
half years as a principal was entitled to a hearing as to whether his status 
was permanent, temporary, or substitute.''' 

Where the existence of a liberty interest was at issue, courts held that 
none existed where there was no evidence of public disclosure of 
information that could affect the employee's good name or reputation;^- 
where a former principal's personnel file contained the statement that 
he had failed to communicate effectivel>- with facult>';^^ and where a 
teacher received unsatisfactory student performance ratings. In the 
latter case, it was also held that the former principal did have a liberty 
interest in an ancillary charge that he had made inappropriate sexual 
comments to a female student— something that, if proven, could 
seriously affect his good name and future employment prospects. 

In a case that illustrates the importance of a name-clearing hearing, 
an emplo> ee was granted such when he alleged the falsity of charges 
that he engaged in sexual misconduct with students."*^ A federal court of 
appeals reversed a district court's summary judgment, ruling that 
allegations that the charges were false, along with ashowingof potential 
disclosure, were sufficient to implicate a liberty interest and to 
necessitate a hearing: 



77 Suhlettov Board of Kduc of FnUon Comitv , 664 K Siii)p ?65 (U I) K\ 1987) 

78 Matthousv Ilariiev C:oMnt> School Dist \o 4, 819 K 2d 889 f9th Cir 1987) 

79 Ilatdu-r \ Board of Piih Kdnc . 809 K 2d 1546 (11th Cir 1987) 

80 Coiideaii \ Indrpondcnt School Dist \o 37 of Okla Count) . 82-3 K 2d 1429 
(10th C:ir> 1987) 

81 Bottiv Soiithuest ButIorC:onnt> School Dist ...529 A 2d 1206 (Pa C:oininu C't 
1987) 

82 Bonacciv Qiiin()nes,508 \ Y S 2d 42 ( App Di\ 19S6),\oel\ Andriis.810 F.2d 
1388 (5th Car 1987) 

a3 Burk \ Trnfii'd School Dist No 329, 646 K .Siii))) 1557(1) Kan 1986) 
84 St Louis Teachers I I. ion. Local 420 \ BoardofEduc ofCitvofSt Louis. 652K 
Supp 42.5 (K I) Mo 1987) 

H5 Brandt V Board of Cooj) Kduc Sms,820 K2d41 (2d Car 1987) 
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Occasionally, both propert>' and libert)* claims nia> be actionable. 
In one case, a lenured principal disch arged for niii>conduct was entitled 
to a jury trial on issues of defamation, intentional infliction of emotional 
distress, and economic harm caused by coercion to resign 

Aspects of Notice 

Although employees subject to ad\erse employment decisions 
often will be entitled to actual notice that i^ sufficient to allow the 
preparation of a defense, the following cases illustrate that notice will be 
deemed adequate if it does not prejudice the employee. Notice was 
held not prejudicial when the notice of the hearing also purported to 
immediately dismiss the employee,**" and where wi itten notice received 
mere than twenty days prior to a hearing did not list the witnesses, as 
required by state law: the plaintiff nevertheless knew of the witnesses. 
Likewise, a discharged school security guard who had checked "No ' on 
his application regarding conviction for a felony had adequate notice 
when he knew at first meeting with his super\isor the application 
falsehood was at issue.^^ 

A dismissed custodian was held to have received inadetjuate notice 
when it did not specify the nature of the complaint against him and 
when he was not given the statutory eight days to prepare a defense."*^' In 
another case, notice was simply not provided as required by law: notice, 
reasons, and witnesses were held necessary before an employee 
demoted as part of a reduction-in-force could be denied appointment to 
a position comparable to that which she had held previously 

Aspects of Hearing 

Hearings were held legally adequate in cases where a school board 
adopted the findings of a fact-finding panel (convened pursuant to state 
l?w) because the board was not holding a second hearing, nor was the 
plaintiff entitled to such;^^ where seven hours of recorded testimony 
(including witnesses for the plaintiff) effectivel> negated the claim that 
plaintiff did not have a right to be heard,^^ and u here evidence showed 



86 Sulhvan \ Board (^f Educ >f the E as tch ester I'nion Free School Dist , 517 
N.Y.S.2d 197 (App Div 1987) 

87 Coinks V. Board of Eclnc . 498 \ E 2d 806 (111 App Ct 1986) 

88 Meyers V Sabine Parish School Bd . -49950 2d 690 (La Ct App 1986) Siraho 
Covert \ Bensalem Township School Dist , 522 A 2d 129 (Pa Coninux Ct 1987) 
(adequate notice was given to teacher convicted of crnninal offense) 

89. Loudeniiil! v Cleveland Bd of Educ , 651 F Supp 92 (\ I) Ohio 1986) 
90 Rudyv Board of Educ . 51.3 N Y S 2d 804 (App Div 1987) 

91. Hatcher V Board of Pub Educ, 809 F 2d 1546 i 11th Cir 1987) 

92. Lee v. Albemarle County School Bd , 648 F Supp 744 (VV I) \'a 1986) 
93 Westley v. Terrebonie Parish School Bd.. 656 F Supp 499 (E.I) La 1987) 
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that a hearing officer based the dismissal decision on evidence 
independently assessed. In the latter case, it also was held that 
rendering the decision within a thirty day time period was not a 
mandatory provision of state law. In addition, a hearing was proper 
where one member of a law firm represented the school district in 
opposing plaintiff's unemployment claim and a different member of 
the firm served as legal counsel to the committee that held his 
termination hearing;^^ where the hearing officer (also the school district 
attorney) had general information on the charges, but no specific facts, 
and there was no evidence of bias;^^ where a teacher was gi\'en an 
opportunity to explain his side of the facts prior to being suspended for 
three days;^" and where a teacher discharged as a police officer under 
city charter prohibiting multiple employment was entitled only to an 
informal h( iring since the C!t\ charter was unequivocal and nondis- 
criminatory 

In another case, lack of documentary support for the decisions and 
irregularities in the hearing procedures rendered a hearing inadequate.^^ 
However, in the same hearing, it was held that the fact that one board 
member excused herself without explanation and another did embroid- 
ery throughout the hearing did not violate plaintiffs due process rights. 
Hearings were violative of due process in two additional cases where 
e\'idence suggested that beard members were biased or h. d prejudged 
the case.^^^ And in a final case, a hearing was mandated that vould give 
the plaintiff the opportunit\ to respond orally and in writing in order to 
rebut the failure to place her in a position comparable to one she had 
previously held.'"* 

Dismissal, nonrenewal. Demotion, and Discipline 

State statutes, local board polic ies,, and local collectne bargaining 
contracts outline the procedures that must be follo'ved and the charge^ 

94 Combs \ Board of Kdnc , 498 \ K 2d 80f) (111 \i)p Ca 1986) 

95 Cortes \ V\csfrrn Nlont^orncrN Coiint\ \ ocatKHMl-lrclinical School, S30 A 2d 
1029 (Pa Cominu Ct 1987; 

96 Ciov \ Board of Kdiic of Kast V\ illiston School Dist ,511 \ ^ S 2d 129 



97 Joiit's\ BoardofKdiK of 'low nship Hmh St hoolDist \o 21 K 651 F Supp 76() 
(\ I) 111 1986) 

98 Udliams\ Citv of l^ittslnirnh, S31 A 2d 42 (Pa Comnm Ct 1987) 

99 Tal)orn \ Hainniomis, :15() S K 2d 88f) (\ C C:t App 1986) 

•00 b>rrari()\ M.)ardofK(luc .395 \ V\ 2d 195(Mith 1986) ( board's participation in 
iincstij^atiiiKor ate nsin^ tr.nhcr prior to hearing su^^c^stcd bias), Ala})aina Stat(» 'lemirc 
CTonim'n \ Conetnh Count\ Bd of K(hic , 495 So 2d 1105 (Ala Ci\ App 1985) (board 
had pn'indgcd tMiiplo\('( ni .,ake of tonniinnitv unrest concerning perforniance) 

101 Ifatcher v Board of Pii}> Kdne , 809 K 2d 1.546 (11th Cir 1987) 
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or penalties that may be levied when employees are subjected to many 
types of adverse employment actions Not all actions that an employee 
may consider **ad\ erse/' however, wifl be covered under these statutes, 
policies, and contracts. For example, transfers that do not amount to a 
demotion (where there is less prestige, responsibility, and a lower 
salary), and reprimands that are placed m an employee's file, often will 
not be the subject of state or local provisions. Assuming that these 
actions implicate no liberty or property interests (or claim that pro- 
cedural due process has not been afforded), state and iocal law will 
go\ern. 

In the case of dismissal, state law usually specifies that tenured 
teachers may be dismissed for insubordination, unprofessional conduct, 
unfitness, willful neglect of duty, immorality, insubordination, incompe- 
tence, or "other good cause." While the language may vary from state to 
state, the grounds and procedures for dismissal will be stated in law. 

Unless provided for at the state or local level, decisions not to renew 
an employee's contract do not require due process procedures and no 
reasons need be given. In the unusual case where a nonteiuired 
employee pro\ ides e\ idence that the nonrenewal was in retaliation for 
the exercise of constitutionally protected rights, or w here the employee- 
can demonstrate another liberty interest, due process will be necessary. 

Because adverse employment actions, especiall> dismissals, can be 
based on a number of overlapping charges, the cases in the following 
sections have been grouped according to the major charge in\ olved and 
generally are not repeated in other sections. As has been true for a 
number of years, there are more cases in the section on compliance with 
state and local policies than in an\ one other section, suggesting the need 
to review these policies before implementing adverse emplo>ment 
actions. 

Insubordination 

The dismissal of tenured teachers for insubordination \\ as upheld in 
cases where a teacher refused to take part in hall duty (claiming a right 
to free speech), ^'^^ where a male teacher refused the superintendent's 
directn e to stop living with a male student who attended school in the 
district (an additional charge in this case w as "conduct unbecoming '),'^*^ 
where a teacher refused to meet re(}uirernents of a remediation plan to 
produce reports on a specified time schedule,'^*' and w here a coach used 



102 I,ockhiirt\ Arapahot-Countv School Dist No 6, 7.15 P 2(1 913 (Colo Ct App 
1986) 

103 WcuvvT \ Board of Educ , 514 \ Y S 2(1 473 (Api) Div 1987) 

do Ohveira v. State Bd of Educ , 511 N E 2d 172 (111 App Ct 1987) 
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volunteer noncertified coaches on sidelines during games contrary to 
school rules. 

Unprofessional Conduct, Unfitness, Willful Neglect of Duty 

In almost all of the cases where tenured teachers were dismissed for 
the type of conduct considered in this section, their dismissals were 
upheld. Teachers in separate cases arising in New York State were 
dismissed for altering their students* scores on state-wide examina- 
tions.^^® Other in-class conduct for which terminations were upheld 
included showing an uncut R-rated movie;'"" and striking children 
"abopt the head" instead of on the **f leshy posterior" and in the presence 
of the principal, as required by board policy.'"** In addition, a licensed 
practical nurse employed at a state facility for orthopedically handi- 
capped persons was properly fired for unauthorized use of an aversive 
behavior-control technique, viz., spraying a client with cold water.'"^ A 
school employee terminated and arrested for using the school phone to 
make ncmreimbursed personal long distance phone calls did not have a 
claim for malicious prosecution. ^ '" Similarly school employees* termina- 
tions were upheld for makmg personal purchases using the school's tax 
exempt status* and for mismanagement of public school funds."' On 
the other hand» a teacher absent due lo legitimate, involuntar> illness 
and who had exhausted her sick leave benefits could not be terminated 
for willful violation of school policies.*'^ 

With regard to conduct outside of the educi»U()nal realm, teacher 
dismissals were upheld for failure to pursue graduate work in English 
during a leave period;* ' * for reporting by means of a notarized affidavit 
that a teacher was sick when he actually drove a coal truck from 
Kentuck) to Ohio,''"^ for improprieties with two minor students and 



105 King\ KlkmsPul) Schools, 7^3 S W 2(1 417 (Ark, Ct App 1987) 

106 Carangolov Ainbach, 515 \ Y S 2d 665 (A])]) 1987), Carlan\ Lauroiue 
Vnnm Vw School Disl Bd of Kduc . 513 N Y S,2d 202 (Ai)j) 1987) (addilumal 
charges uicliulod insubordinahon, failure lo prepare and grade certain tests, and neglect 
of dut\) 

107 Fouler \ Board of Edm of Lincoln Count) , 819 F.2d 657 (6th Cir 1987) 

108 Shepardv South Harrison R-II School Dist ,718S W 2d 195 (Mo Ct App. 1986). 

109 Juneanv Louisiana Bd of Kleincntar> and Sec(jndar\ Educ ,506So 2d756(La 
Ct Ai)i) 1987) 

110 Herrold\ State School for Deaf and Bhnd, 732 P 2d 379 (Idaho Ct App 1987) 

111 Koderaro\ School Dist of Philadcli)lna, 531 A.2d 570 (Pa Coniniw Ct 198") 

112 Marcottev Arovelles Parish School Bd , 512 So 2d 538 (La Ct Ai)p 1987), 

113 Equw BoardofEduc of Grand Rapids Pub Schools,412N W 2d296(Mich C;t 
A|)p 1987) 

114 Stansberi) \ Argonbright. 738 P 2J 478 (Mont 19S7) 

115 Board of Educ. v McColluni. 721 S W 2d 703 (Ky 1987) 
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inviting them to an adult party and then having them drink beer and 
smoke marijuana;^ and for being convicted in the hit-and-run death of 
a teenager who was riding a bicycle ' In the latter case, it was held that 
evidence that the accident was a result of negligent rather than 
intentional action was nevertheless sufficient to support a dismissal for 
"conduct unbecoming" (even though the court suggested that it might 
not have been sufficient for a charge of moral turpitude). Termination 
of a teacher who pleaded guilty to embezzling from a corporation 
formed with two other teachers was upheld because the court reasoned 
that his continued presence in the small school system would result '*in 
faculty disorder and an unsatisfactory learning environment."'^^ A 
teacher's resignation with the school providing one month severance 
pay after pleading guilt> to a theft charge was upheld as a valid contract 
when the teacher later withdrew the plea and the theft charge was 
dismissed.''^ 

Nonteaching employees fared better in adverse employment 
actions in this section. A school secretary who left school an hour early to 
attend a football game with the band director, whom she was dating, 
was held not guilty of ^'flagrant misconduct Also, the conviction of a 
custodian for petty theft committed off school grounds was lield not to 
provide a sufficient "rational nexus" to school duties to support 
dismissal, although it was sufficient to sustain a two-year suspension.'^' 
The last case involved several mitigating factors, including the cus- 
todian's voluntary admission of his crime, the return of the stolen 
property, and his good work record. 

Immorality 

Cases reported in 1987 overwhelmingly su{)ported the dismissal of 
tenured teachers for immorality and related charges. Sexual Misconduct 
with students continued to be a problem, as did drug-related activity. 
One male teacher was dismissed for fondling two eleinentar>' school 
students, and another w as dismissed for beha\ ing in a sexualK sugges- 
tive way toward ''omale students.'*^- In the former case,, the court held 
the effect of the teacher's conduct to he irremediable, even if the 



116 Barcheski V Board of Educ of Grand Hapids Pul) Schools, 412 \.\\ 2d 296 
(Mich Ct App 1987) 

117. Elhsv Ambach,508 \ YS.2d62'r(App Div 1986) 

118. In re Shehon. 408 N VV2d 594 (Minn Cl. App 1987) 
1)9. Booth \ Argonhright, 731 P 2d 1318 (Mont 1987) 

120 OSEA V. Pendleton School Oist 16R, 736 P2d 204 (Or Ct App 1987) 

121 VVaugh V Board of Educ. 350 S E 2d 17 (VV \'a 1986) 

122 Fadlerv Illinois State Bd of Educ . 506 \ E 2d 640 (IM App Ct 1987), Scott 
County School Dist 2 v Dietrich, 499 N E 1170(Ind Ct App 1986) 
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conduct itself would not be repeated The teac^her had effecti\ely 
damaged the reputation of the facrlty md the di,strict and had caused 
psychological harm to the students. In another case, a tenured teacher 
was dismissed for touching girls, initiating conversations with girls they 
found embarrassing, and anempting to arrange meetings \. ith female 
students after school hours '^3 a drug case, two brothers who were 
teachers were properly dismissed for smoking marijuana at their 
apartment with two teenage, female students J--' The court held that 
although '*[i]t was not the intention of the lejiislature to subject every 
teacher to discipline or dismissal for private shortcomings that might 
come to the attention of the Board . . . but ha\'e no relation to the 
teacher s involvement or example to the school conmnmity/' in this case 
a "nexus" was shown.'-'' 

Other in-school activity supporting dismissal occurred when a fifth 
grade teacher u.sed an "'obscenity" (F— Y--) in class, and when a 
basketball coach struck team members with a stick and a padJie, m 
violation of the district's corporal puni.shment polic\ , and knowingh 
began basketball practice prior to th'» official start of the season.'-'' In 
the former case, it was held that the use of the language in question 
created an inappropriate role-model, violated couununit) standards of 
c(mduct, and damaged the teacher's effecti\ eness (six out of twenty- 
four children testified that the\' heard the language). 

Other dismissals were supported based (hi evidence of conviction 
for harassment by communication or address and a pl< a of nolo 
contendere to charges of possession of $500 worth of stolen materials 
used to build a house. In two other cases iinoK ing nnmoraht) , courts 
upheld school board terminations after there had been **a blizzard of 
oral and written coimnunications" on behalf of the teachers' char u ter'-'' 
and where a i>ublic outcr\' led to a teacher's "resignation" because of an 
alleged homosexual relationship with another teacher 

Incompetence 

Among several miscellaneous c ases of incompetence w ere cases 



123 Ora/iaiio \ Board of Aiulirrst Kvi'inpted Sc lioo! Dist . 51.] \ K 2(1 282 
(Ohio 1987) 

124 Board of Kdiic \ Wood. 717 S W 2d 8.37 (K\ i9S6) 

125 Id at 840 

126 Fisciis \ Board 0 School '1 rustics. .5()*) \ K 2d 1 1.37 (Fiul Ci .App 19S7),, 
Alabama State Tonuro Coiniirn \ Birinin^haiii Bd of Kdiu , 50() So 2il ll.'S.^ (Ala Cn 
App 1986) 

127 Covert v Bonsaleir 'lo\vnshii> School Dist , .522 A 2d 129 (Fa Corniiiu Ct 
1987) 

128 MelrosoMun School Bd of Kduc v New Mexico State Bd of K Inc , 740 P 2d 
.123. 124 (N M. Ct App 1987) 

129 Conway v Hampshire Count) Bd of Kdiic, 3.52 S K 2d 739 (W \a. 1986) 
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where a school lib* j;rir'.n\s poor performance of newly assigned duties as 
the audiovisual coordinator (rather than thegrie\ ance she filed) was the 
reason for her nonrenewal;'^" where a teacher failed to prepare dail> 
written lesson plans and develop a general semester outline of courses in 
two week blocks;'^' where one custodian was dismissed for sleeping on 
a shop table while on duty'^- and another was dismissed for failure to 
maintain the boilers; where a teacher's classroom was "littered with 
sunflower seeds, paper, and junk and whose classroom walls and 
furniture were . . . covered with graifiti;"' and where a teacher under 
state law was totally disabled and unable to work because of a work- 
related injury. 

In one additional case an instrumental music teacher was "trans- 
ferred" to a position as a full-time proctor, after several attempts had 
been made to help him remediate his teaching and after two negative 
outside reviews of the instrumental music program.'^'' Although the 
court held that the transfer was in fact a dismissal recjuiringdue process, 
it upheld the action of the board in freezing the teacher's salary for a 
five-year period. Reducing the salary u as not unreasonable nor was it a 
"reduction" recpiiring notice and a hearing. 

Compliance with School Board Policies and State Statutes 

Most of the cases in this section illustrate the importance of 
considering and abidnig b\' state statut()r\ law in the implementation of 
adverse ePiplo>'nient decisions, in the case of school boards, or i!i 
defending against such actions, in the case of the <»inpioyees affected 
Among the relativeh few cases where boards were successful in 
defending their procedures w ere cases w here an administrati\ e e\ alua- 
tion was held not to amount to a "formal reprimand" subject to state due 
process re(juirements;' ^' where a teacher was held pr(>perl\ nonre- 
newed, despite the fact that the statutorih recpiired written e\ aluation 
was recei\ ed twcKe da\'s lat( (held not a condition precedent to 
nonrenewal);^ where a bus dri\'er was proper!) firet* .n' the district's 



130 Rol)iiis()n\ LrbanonCitN School Hd of Kdiu , 503 \ K 2(1 54M()hi() Ct 
Ai)i) 1985) 

131 Ro>iors\ Dqurtiiinit of Ot f(ns('l)<'p('n(ic'nts.Stli(M)Is,8M K 2(1 1.549(K(h1 ( ir 
1987) 

132 Smith V Board of Kduc , 510 N V S 2d 29 ( Api) Dis 1986) 

133 Crilh) \ Hoard of Kdiu , .508 \ V S 2d 784 (A))!) I)n 198(i) 

134 Board of Kdur of School Oist of Philadelphia \ Kushncr. 530 A 2(1 541 (Ta 
Coininw Ct 1987) 

135 State \ lallard, 521 A2d 1110(l)cl Snpcr Ct 1986) 

i:i6 Hansen N Boai.l of Kdiic . 502 N K 2d 467 (III App O 1986) 

137 TchordoN Cold Si)rmi;s Harbor Cent School Dist ,510 \ V S 2d 665 ( ^I)p 
1987) 

138 MoranN Board of School Trustc(»s, 501 \ K 2d 472 (Ind Ct A|)p 1986) 
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director of busii ss services because authority to fire was hel ' to be 
delegable by the board when accompanied by specific standards;^^^ 
where only four of eleven cnar^es against a teacher met statutory 
criteria for termination but were sufficient to support insubordmation/^" 
where a school bus driver failed to report a bus accident;'^^ where a 
sixty-day statutory notice for nonrenewal of a nontenured teacher was 
met by counting a teacher institute day;'^- and uliere six teachers 
ignored the principal's warning about "no water" on a field (rip where a 
sixth grade student drowned A school hoard was not prohibited from 
proceeding to terminate a teacher for the same act of misconduct e\'en 
though a prior effort at termination had been set aside because of a 
procedural error. 

State law was \'iolated in the majority of cases where issues of this 
type were considered. Illustrating', the importance of abi^linir hy 
statutory procedures is a case where a 'long-term substitute ' teacher, 
who had been employed for a year as a teacher and track coach, was 
reinstated in both positicms because of the hoard's failure to give notice 
of nonrenewal by April 13th. Additional cases concerned the necessity 
of a hearing before a demotion from language arts coordinator to 
classroom teacher;*^'^ the attempted nonrenewal of a principal who had 
the statutory procedural rights of a teacher,^^' the preclusion of 
immediate dismissal for behavior insulting and demeaning to students 
because of the lack of a written warning (and, thus, an opportunity for 
remediation),*^'* the invalidaticm of suspension of a school nurse where 
the one charge was remediable under state law;'^** the necessity of a 
hearing before a reducticm in a lunchroom worker's hours from thirty- 
five to thirty,> which the court considered a ,)artial termination of 
einpl()>'ment;*'^" the in\'alidation of a three-day suspension that was held 
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1987) 
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144 Board of Kduc of Santa Ko Pnh Schools \ Siilh\an. 740 P2(i 1 19 (N M 1987) 
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be>()n(l tlu* pow or of the snponnteiidoiit acting apart from the hoard,'''' 
and the necessity of a proper hearing w hen two femah* school prnicipals 
were accorded a hearing bnt were not given specific instances to 
snpport the general charges against them and were not perinitt(»d to 
present witnesses or cross-examine witnesses.''^' In yet another case, the 
dismissal of a teacher for engaging in a general strike was reversed 
becanse of improper r(»liance on the ci\ il ser\ ice regnlations instead of 
the education regnlati(ms '''^ In t\\ o other cases, a teacher could not be 
prosecuted under the state child neglect and abuse statute because she 
was not a **custodiaii."' and a teinired teacher gi\ en one \ ear to 
iinpro\ elier teaching, antl four e\ aluation dates, could not be terminated 
when she was granted lieahli lea\e before the four dates expired. '"^"^ 

In addition to rel) ing on the apprt)priate state law, it is important to 
be assured that local policies are not inconsistent with state law 
Illustrating the application of this principle is a case where a school 
board attempted to discharge .1 teacher for missing ovi^r mnet\ school 
(la\s. besond accumulated sick lea\ e, o\'er a two-year period.''''' The 
court held that applicati{)n of the hoard's polic\' was inconsistent with 
state law protecting \acliers who w ere teinporariK ph\sicall\ incapa- 
citated Although the hoard had the right to define "temporary illness," it 
could not "define it out of existence." Whether a supermtendeiit was 
authorized b\ the school ho.ird to dismiss an emplo\ec is a tactual 
(juestion for the ]ur\ whenonU the board has autlioritx *:) dismiss '''A 
school board which could off(T no evidence that it had adecjuateU 
puhlislu d its new polic) .igainst school eiiip^')\ees working w hile on 
sick leav'c could not enforce that polic\' against a teacher.''*' 

I w o cases illustrate that eiiiplo\ ees also ma\ ignore state stat utor\ 
pr()\ isioiis at their peril — one w here a custodian's dismissal w as upheld 
for not follow ing the administrate e re\ lew process., and .mother w here 
a teacher's disimss.il w as upheld for not seeking .1 hearing w ithin tliirt\ 
da\ s of her dismissal (proffered ph\ sic^il and emotion. il problems w ere 
not sufficiently demonstrated) 
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REDUCTION-IN FORCK AND 
INVOLUNTARY LKAVF.S OF ABSKNCK 

AltluniKh it IS coininonK thought that tenure entitles one to a 
teai hw^ position for life (absent the t\ pe of "just cause" for dismissal 
discussed in the pre\ ions section), h-^itniiate dismissals can result from 
thenoces.san consolidation of districts, reorganization within a district, 
or programmatic reor^ani^^ation within a school Whether a leduction- 
in-force (HIF) is based on h'^alh sufficient reasons, tlu' actual seh-ction 
of einpioxees to be laid off,< the reahpnnent or reussi^nineiit of 
employees, and call-back rights are ^o\ erned b\ state law , state tenure 
or other rele\ant statutes, h)cal board policies^ and/or col!ecti\e 
bar^ainm^ agreements Because oi statutes, j)olicies, and agreements 
^o\ernin^', HIF, affected emploxve*- nsualK dn not ha\e the legitimate 
claim of entitlement to positions tliat would necessitate the ai>plication 
of constitutional due process procedures, howe\er, where state law 
specifies the procedures to be ioHowed and the subsiantix e criteria to 
be used, these mandates must be follow ed (Se\ eral cases illustrate the 
furthf r j)ropositioii that statutor\ law controls m case of conflict with 
local iiiandates.) In addition in the unusual case where an emploxee 
makes a prima facie claim th.it HIK w as a subterfuge for the e\er( ise of 
constitutional ri^hl^, due proc(»ss oiten will be necessarx 

Necessity for Reduction-in-force 

Illustrating legitimate and illegitimate reasons for HIK of a tenured 
teacher was a cas where a cut in federal funding foi the program in 
which the teache; \ as w orkm^ w as held to be nisuff ic leiit justification 
for a HIF '"'^ The onl> legitimate reasons, as re\ lew ed b\ the court, w ere 
a substantial decrease m enrollment, the tonsohdatiou of schools or 
distr;cts, the reorganization of districts, or the alteration of programs as 
apj)r()\ ed b\ the state tlej)artment of i)ubhc instruction In another case 
a tenured plaintiff-teacher granted untU'r a professional a^n ement an 
honorabk- discharge for "discermhle d>f fereiu es" durm^ a reduction-in- 
force, while another teachei with less continuous ser\ice was retained, 
was entitled to reinstatement ' Because plamtdf had essentialK been 
discharged for "incomjx'tenc \ ," state law stipulated that disimssa! for 
other than "economic neeessit\ " recpiired remediation, if the defu ien- 
cies were remediable, and j)r()hibited .i professional aureement from 
eliminating st.iUitor\ dismissal procedui.-s 



m) Ahooiu Art ,» \'ot.-'Mna!1t t hhual Stli(»(»l \ I'oll.tfd \ 2d ( ( 'i-nimv^ 
Ca 1987) 

161 Scluft-rv ^rlmntoh Heights Bd of Kdnc .510 \ K2(i 11% (111 \\yv Ci 1987) 
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The cases in the following subsection, in addition to deahng with the 
elimination of a position or positions, illustrate additional problems 
concerning ^'necessity/* 

Elimination of Position 

In an unusual case affecting a nontenured teacher, who was not 
renewed for legitimate budgetary reasons following maternity leave, 
the court held that state statutes permitting the nonrenewal of nonten- 
ured teachers, in these circumstances, overrode the collective bargaining 
agreementJ®^ Although the agreement said that teachers would be 
reinstated following maternity leave, since all nontenured teachers were 
laid off, the agreement was read to grant no additional rights to teachers 
who happened to be on maternity leave. However, in another case a 
custodial employee, whose contract was terminated because the school 
district anticipated a deficit (which state law prohibited) was entitled to 
reinstatement.^*"^ The court relied on a narrow interpretation of state law 
which provided teacher contracts to be terminated for inability to meet 
financial obligations but did not require contracts for noninstructioral 
emplovees; however, once a contract was issued to such an employee 
the sc? ^1 district had to abide by its terms. 

A school district was justified in terminating a teacher for program 
elimination even though the teacher was kept on for one moi year to 
cover for another teacher on leave of absence.'*^ In another case a 
school board could RIF a teacher hired to teach an area that was 
eliminated even though teachers with less seniority were retained in 
other similar areas. 

A school board was unsuccessful in claiming a necessary RIF of a 
guidance counselor who **got crossways poetically" with the board and 
superintendent (by campaignmg against their retention).*^* Because no 
evidence suggested the need for fewer guidance counselors, the court 
concluded that the proffered reason for dismissal was a sham which 
violated the counselor's first amendment right to free .speech. Also 
unsuccessful was a board's thinly disguised effort to save $6,(X)0 by 
making a minor curricnlum change, laying off a tenured teacher, and 
hiring an untenured teacher;*^'^ and the additional attempted dismissal 



162 Bcvsekv Iliiorfano School Dist hE-1, 728 R2cl 325 (Colo Ct App 1986) 
163, Accord Murphy v Pierre Indep School Dist \o 30-2. 4a3 NAV,2d 418 (S I) 
1987, 
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165 ()X:onnorv.\\attsburg Area School Dist ,520A 2dl266(Pa Comnuv Ct. 1987) 

166 Lawv Mandan Pub SchooiDist., 411 N W 2d 375 (\ D 1987) 

167 Clairbome County Bd. of Educ v Martin, 500 So. 2d 981 (Miss 1986) 
168. Hein v Board of Educ, 733 P.2d 1270 (Kan Ct App. 1987) 
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of a tenured teacher, without statutorily mandated due process rights, 
because of a claimed bona fide elimination of a position. '^^ 

Selection of Employees 

When employees are selected for RIF, it is necessary for the board 
to carefully consider applicable criteria, follow applicable procedures, 
and document the particular choices.''^ In a case where a less senior 
teacher was retained because the board believed the teacher to be more 
qualified, the court held that the reason was irrelevant where the statute 
mandated that only licensure and seniority be considered. ''^ Likewise, a 
tenured secondary physical education eacher whose certification 
included both secondary and elementa physical education, but who 
had never taught elementary, was entitled to displace an elementary 
teacher. A teacher nonrenewed when her reading program was 
discontinued was ordered reinstated by a new administrator.*'^ A 
teacher on unpaid leave of absence who had expressed an intention to 
return did not create a vacancy under state law where the teacher was 
not shown to be suffering from a serious illness. 

Teachers were unsuccessful in claiming their selection was improper 
in a number of cases, and for various reasons. A teacher of landscape 
technology challenged his placement on requested leave in favor of 
another teacher he claimed was less senior. The court held, however, 
that the other teacher was entitled per statute to five years seniority 
credit for an extended leave, despite a local collective bargaining 
agreement to the contrary. Similarly, a teacher suspended because of 
declining enrollments was unsuccessful in challenging retention of 
another teacher who had more seniority because military ser/'ce had 
been applied to the front of teacher service. A tenure! physical 
education teacher, laid-off because of a necessary staff redaction, did 
not prove that a more senior physical education teacher (who had been 
on personal-professional leave for two years) had intended to give up 



169 Hillhouse v. Rice School Dist. No. 20. 727 P 2d 843 (Ariz. Ct App 1986) 

170. Tabomv. Hammonds, 350 SE 2d 880 (NC Ct App 1986) (remand necessary 
for appropriate procedures) 

171. Bestev. Independent School Dist. No 697,398NAV2d58(Mmn Ct App 1986) 
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A.2d 73 (N.J. Super. Ct App Div 1987). 
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174. Dionsio v Board o( Educ. of Mahopac Cent. School Dist , 512 N Y S 2d 457 
(App. Div 1983). 

175. Urdahl V. Independent School Dist No. 181, 396 N.VV 2d 244 (Minn Ct App 
1986). 

176. Rochester Area School Bd v Duncan, 529 A.2d 48 (Pa. Commw Ct. 1987). 
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his tenure rights. A registered nurse employed by a school district for 
two years prior to the hiring of a second school nurse was legitimately 
reduced ro three-lifths time because she did not possess a "school 
ser\qce personnel certificate."''^ Although the plaintiff eventually 
became certified— without statutory obligation to do so— she gained 
tenured status two years after certification and one year follow ing the 
tenure of ''be other nurse. Where a third grade teacher was terminated 
because of budgetary considerations, the superintendent was permitted 
under state law, for purpo.ses of determining seniority among elemen- 
tary teachers, to segregate out a special education teacher, an art 
teacher, a learning disabilities teacher, a chapter I teacher and a music 
teacher. When one .school was merged with another, the black 
principal of the merging school who lost his job, while the white 
principal of the merged school was retained, failed in establishing 
disparate treatment under RIF criteria because the "employer did not 
seek another person to perforin the same work."'^^ In the final case, the 
retrenchment due to declining enrollments led to plaintiffs lay-off— an 
action she argued was against the state's law that "professional 
employees" should be laid off in reverse order of appomtment.'^* Her 
lay-off was held proper, how t \ jr, because although her appointment 
letter stated she was hired as a "professional employee," the school 
board minules (which were controlling) said she was hired as a 
"permanent substitute.'' 

Realignment/Reassignment 

For purposes of realignment, supervisors are generally considered 
teachers and may, if they are senior,, force the realignment or lay-off of 
less senior teachers; however, they may not force their ow n realignment 
"up" to admir strative positions. Cases illustrating this proposition 
concerned supervisors with greater seniorit>' than classroom teachers 
who properH' weie permitted under state .statute to bump teachers 
despite thei/ lack of teaching experience within the district;/**- a 
supervisor oi special education who was net permitted to bump either 
of two nontiMiured administrators (who held noninstnictional rather 



177 Giordano V Arnbach. 509 \ 'i S 2d 2a3 (App Div 1986) 

178 Veraeytn \ Board of Kduc . .50> \.E 2d 937 (111 App Ct 1986) 

179 Pochah( Titas Community School Dist v I.evene.409 \ W 2d698 (lowaCt App 
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180 Gilyard v South Carolina Dep't of Youth Ser\ s , 667 F Supp 266, 270 (D.S.C. 
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182 Evans V Independent School Dist No 281, 396 \ \V 2d 616 (Minn Ct App 
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than supervisory positions);^**' and an employee with previous adminis- 
trative experience and seniority who unsuccessfully argued that he 
should be promoted (he said "realigned") to the newly vacated junior 
high school principal's position.^'*^ In the latter case, the court ruled that 
realignment did not apply where a professional was being promoted, 
but only where employees were being suspended, dismissed, or 
demoted. 

Realignment may in\'olve more than just bumping to protect 
seniority rights. Under one state's tenure statute "realignment im'olves 
shifting positions and reassignments of a more senior teacher to 
accommodate a less senior teacher so that the least senior teacher is 
eventually laid off or placed on unrequested leave of absence. "^^^ 

A case where the positions of superintendent and secondary 
principal were combined resulted in a realignment problem for an 
elementary school administrator, who was reassigned to a teaching 
position while a less senior administrator was named to the new 
combined position, The court held that state law did not require a 
consideration of seniority in filling the superintendent's position and 
that a district's needs can be considered in combining two half-time 
positions rather than separating them. 

In a case where subject-matter seniority was relevant, according to 
local contract, a carpentry teacher was permitted to contest the time of 
his replacement's licensure in carpentry — this despite a prior d ^cree 
affirming the plaintiff's placement on unrequested leave. 

A case illustrating the general rule that certification rather than 
teaching experience controls in situations involving realignment, a 
teacher of science was entitled by her seniority to a reading position 
despite her lack of experience. In the same case, it was held that an 
English teacher w ith less seniority than suspended teachers was allow ed 
to maintain her job because of her additional duties as coordinator of the 
gifted and talented program. The case suggests that additional duties 
that would make it impractical to replace teachers mav sometimes 
insulate them from layoff, even if they are junior. 

A transfer from principal of a junior high to assistant principal of a 
high school may be considered a demotion so as to retjuire a hearing.''*'^ 
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But an assignment to teach different subjects at the same school and to 
the same grade would not be a transfer necessitating a hearing.^^ 

Call-back Rights 

Employees who have been placed on involuntary leaves of absence 
usually retain, as a matter of state law, limited call-back rights (i.e., the 
right to return to a position for which they are qualified, within a limited 
period of time providing that they have preserved their rights). A 
laid-off teacher, who in 1977 declined a recall to his former district 
because he was working in a new district, was held to have abandoned 
his recall rights by 1980 (when he finally sought to assert them) because 
of his failure to annually notify the district of his continuing interest in 
recall.^^^ 

A case that illustrates the inappropriate use of the call-back concept 
concerned a part-time, tenured kindergarten teacher (who had never 
been laid-off) who claimed that the board was obligated to hire her to 
the first available full-time position. '^^ The teacher was not "laid off" 
when she was not given the full-time position; thas, call-back rights did 
not attach and the board could hire a probationary teacher for the 
position. 

If state statute requires a preferential hiring list to be maintained for 
call-back purposes then a teacher's statutory rights have been violated 
when available positions have occurred and the preferential hiring list 
has not been used.^^^ Special problems may arise when call-back rights 
are considered in a school district under a desegregation order. In one 
case a federal district courfr tailored a remedy permitting a one-time 
affirmative recall of black faculty **to the extent they were dispropor- 
tionately laid off."^^^ 

Contract Disputes 

Many types of problems can arise concerning the contract of 
employment including the validity of the contract; the inclusion of 
ancillary administrative, statutory, collective bargaining, and other 
provisions; and questions regarding breach of contract. A valid contract 
is formed when there has been an offer, an acceptance of the offer 
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(before the offer is withdrawn), and "consideration" (usually a promise 
to work for a fixed salary). Although employment contracts usually are 
fixed in writing, they need not be; and very often additional provisions 
are incorporated into the contract by reference. The cases that follow 
illustrate the variety of problems which arise concerning employment 
contracts and other contractual rights and responsibilities that arise in 
education. 

Board Policies and Contract Stipulations 

Illustrative of cases holding that no valid contract had been created 
was the case of a dismissed superintendent.'The court held that he was 
eligible for an impartial hearing under the teacher tenure law, in part, 
because a statement in the board minutes extending his contract for 
three years (which would have precluded application of the hearing 
provisions) was not sufficient to establish a contract. 

One case illustrates that, as in many other situations, it often is 
necessary to exhaust administrative remedies before bringing a breach 
of contract action. Where a school counselor received a written 
admonition and was transferred to a new position, the counselor s suit 
for breach of contract was precluded because of failure to exhaust the 
administrative remedies outlined in the collective bargaining agree- 
ment.>96 

A contract was held not breached, where the hours of an instruc- 
tional ai'^e were reduced from six to five; the contract was held to be 
subject to the district's policy manual. The manual stated that the 
employment contract could be terminated by either party, which the 
court held included the power to modify. '^^ A school board's use of 
cumulative absence reserve days to offset a teacher's absences due to 
personal illness was not an arbitrary and capricious enforcement of its 
policies, even though such reductions had not been done for the prior 
three school years. '^^ Also not breached was the employment contract 
of an English teacher who, because of problems she was having with 
discipline, was put "under a formal evaluation system" for her third year 
of teaching anc/ subsequently not renewed. The fact that the principal 
had conducted three observations and made three written evaluations 
using a form he had developed was held sufficient to rebut a breach of 
contract claim (for lack of formal evaluation). 
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In a complex, multifaceted school desegregation case, it was noted 
that teachers* contracts were not breached when they were reassigned 
to various school sites throughout the district; nothing in the contract 
prevented such reassignments.^*^^ Nor was the contract of a superinten- 
dentbreached when he was dismissed, following a hearing, because the 
contract gave the board the express right to terminate the superintendent 
on ten days notice.^*'^ Similarly, those employed "at will" are employed 
for an indefinite period and can be dismissed at any time.-^- 

In contrast to the cases above, a teacher was successful in proving a 
breach of contract where negotiated seniority rights were disregarded 
by the board when it placed the teacher on unrequested leave of 
absence.^^'^ Exhaustion of administrative remedies is not required where 
the employer has repudiated the employment contract by failing to 
convene the grievance committee to consider emplovee's grievance and 
by declaring that the employee is not covered by the collective 
bargaining agreement.^^^ Also, where a purported termination was 
procedurally defective, a probationary teacher's contract was still in 
force, entitling him to reinstatement, retroactive seniority credit, 
backpay, and benefits^^o^ Three teachers were successful in challenging 
a school district's use of supplemental contracts which had the effect of 
denying them job security under the continuing contract statute.^^^ And 
finally, a teacher was declared to be a permanent employee under state 
statute despite oral and written statements to him that he was only a 
probationary teacher 

Administrative Regulations and Statutory Provisions 

State statutory provisions affecting the employment rights of school 
employees arose in several cases. Intervening teachers were unsuccessful 
in challenging a residency requirement where a legislatively ratified 
home rule charter required city employees hired after a future date to 
be or become city residentsr^^ and the failure to reappoint a teacher 
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who was over age seventy for the 1983-84 school year was held not a 
violation of a state human rights act specifically permitting but not 
mandating annual reappointment after age seventy .^^^ A teacher who 
elected in October to take off the academic year as childbearing leave 
was not entitled to the ten days of paid annual sick leave since those days 
accrued on the first of each month.^^o Teachers whose contracts had 
been cancelled but who had delayed in seeking a remedy were denied 
the remedy sought.^^^ An employee who was recommended for a 
vacant position, but whose appointment was not affirmed, could not 
block readvertisement of the position two years later.^^^ More successful 
was a nonrenewed superintendent who won the right to a sabbatical, 
despite the fact that he would have no duty to return to his position, 
because he met all the statutory requirements for a mandatory leave.^^^ 
A teacher was successful in winning reinstatement when a part-time 
position in a school program created through federal funding and 
consisting entirely of duties formerly performed by the terminated 
employee was "similar" under state law.'^'^ 

State and local provisions affecting appointment decisions were 
also seen in a number of cases. Where state law gave teachers seniority in 
the district priority in filling vacant positions, a court held that the 
superintendent and board acted arbitrarily in selecting a teacher with no 
-^niority. Evidence showed that the superintendent did not interview 
the plaintiff nor investigate her qualifications, but rather recommended 
the appointment of his sister-in-law.^'^ On the other hand, where there is 
no express provision for preferential treatment in hiring and promotion, 
such a right cannot successfully be claimed.^^^ A contract between a 
superintendent and a school board "for a period of no less than one 
year" was a one-year contract and not an "open-ended" contract under 
state law.^^"^ A final case concerned a city's civil service provisions, 
which were construed not to require competitive exams for appointment 
to positions in educational administration.^*^ 
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TENURE 

After teachers, and in some cases administrators, successfully have 
served a probationary period of from two to four or more years, state 
law awards them "tenure" or a "continuing contract" or the right to be 
employed "at discretion." The importance of gaining tenure is that it 
provides for automatic renewal and vastly limits the legitimate reasons 
for nonrenewal or dismissal, which musi be specified in state law. While 
teachers in some states gain a general tenure, in other states they are 
tenured in a particular discipline or job. Administrators who are 
awarded tenure as teachers usually preserve their right to tenure as a 
teacher when they subsequently assume administrative responsibilities, 
though they may be required to serve another probationary period to 
gain tenure as an administrator; however, administrators who acquire 
tenure only as administrators usually do not have the right to later 
assume a teaching position. Additionally, certain tenure rights often are 
preserved when employees move from one district within a state to 
another, but tenure is lost when one moves to a differeiit state. 

Tenure Status 

That tenure provisions and their application vary dramatically from 
state to state is illustrated by several cases reported in 1987. In a 
significant Alabama case. Dr. Oden received tenure as a teacher and 
later as a principal before being promoted to the position of director of 
transportation. After he had served over two years in the latter position, 
the board voted not to reemploy him. An appeals court held that Dr. 
Oden, having most recently held a support position not requiring 
"supervisory" work with students and teachers, was not tenured as a 
supervisor; additionally, he was not tenured as a teacher or principal 
because he had resigned those positions. On later review, the 
Alabama Supreme Court held that the term "supervisor" in the tenure 
law should be construed broadly, in favor of teachers, and that Dr. 
Oden therefore retained tenure in his transportation position.220 Simi- 
larly, a tenured classroom teacher who served as advisor and assistant 
director for two years at a magnet school operated as a consortium by 
three school districts had acquired tenure as advisor and assistant 
director, both of which were certificated positions, in all three school 
districts."^ In another case, a career teacher who subsequently became 
a probationary principal was held not to have relinquished tenure as a 
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teacher upon assuming the administrative position."2 And in a case 
illustrating an unusual effect of achieving tenure in a particular position, 
a guidance counselor who had obtained tenure in his position, as 
prescribed by state law, could not lawfully be reassigned to teach 
reading even though he was certified in reading.^" 

Questions regarding tenure status often arise in situations of 
attempted lay-off, nonrenewal, or dismissal. A teacher was held to have 
tenure who had completed two years of teaching with four satisfactory 
ratings (despite the state's late issuance of certification to which he was 
entitled);"^ a certified teacher employed for the fourth year as a 
counselor in a federally funded program met the statutory requirements 
for "teacher" tenure;^^* and a teacher who had received tenure in 
another district and had been employed for two years in a new district 
also achieved tenure.^^e However, a teacher employed for approxi- 
mately twenty-six days a year for ten years under a "supplemental 
service contract" did not attain tenure where a tenure statute (as 
construed with reference to other relevant statutes) required more than 
120 days a year."' Illustrating the consequences of failing to note tenure 
eligibility is a case where a court not only awarded tenure to a teacher 
>/ho had been nonienewed, but two years backpay and benefits."^ In 
another case, a rincipal notified in the third year of his contract that he 
would not be renewed was tenured under state law and entitled to 
reinstatement and back pay.^^ 

In an unusual case, an appellate court found "good and sufficient 
reason" to revoke a continuing contract in favor of an annual contract, 
where evidence showed that the teacher was unlikely to be able to 
improve her attendance.^ 

Tenure by Default or Acquiescence 

Tenure by default or acquiescence arises when employees who 
have successfully completed the applicable probationary period are not 
notified of their nonrenewal in a timely manner or are merely permitted 
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to teach beyond the probationary period. Several cases in the above 
section also illustrate how tenure can be gained by default or acciuies- 
cence when, because of complex rules for determining tenure the 
acquisition of tenure was not verified until nonrenewal was attempted 



Certification 

The criteria and procedures for certification (sometimes called 
licensure) of teachers, supervisors, and a.'niinistrators vary from state to 
state; the same is true for standards governing re-cerfificafion and 
decertification, revocation, or suspension. Permanent, probationary or 
emergency certification is required in all states in order for an 
employment contract to be legally valid; where there is no 
certification or contract, even the obligation to pay the employee is 
negated. 



Certification Standards 

In a situation where the reissuance of a provisional license ^vas 
demed to an Enghsh as a second language teacher who had multiple 
sclerosis an appeals court ruled that the state division of human rights 
had used the wrong standard in overruling the initial decision.^^' Under 
the state law in effect in the late 1970s, when the case arose disability 
protection extended only to conditions that were totally unrelated to the 
abihty to work; subsequent law, which bars di.scriminafion against one 
who can reasonably (but not necessarily perfectly) perform the job did 
not apply retrospectively. 

Two cases arose where denial of certification was upheld. In one 
case, refusal of the state board of examiners to accept one and one-half 
years employment with a state hospital as substitution for a statutory 
requirement of six months college-supervised internship in the field of 
chnical psychology was not "irrational, arbitrary, or capricious."- In 
the second case, a teacher who was given one >ear to complete 
certification requirements as a middle school mathematics teacher and 
who was given a one year provisional elementary education certificate 
was not entitled to reinstatement to a mathematics position when he 
failed to meet the certification requirements.-" 
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Decertification, Revocation, or Suspension 

In a situation where the revocation of a teacher*s license was being 
considered, because of alleged sexual misconduct with a fifteen-year- 
old student, an appeals court remanded the case for a determination 
based on the "preponderance of the evidence** rather than on the higher 
**clear and convincing evidence" standard."^ The court also noted that 
the alleged victim*s testimony need not b^. corroborated for an effective 
license revocation. Not so lenient was another court*s determination in a 
case involving a male teacher who had pled guilty to a charge of 
indecent exposure to a child: because the record from the boarcI*s 
(unsuccessful) dismissal hearing was exempted from disclosure under 
the states public records law, it could not be used in the board*s 
subsequent action to decertify the teacher.^^'' Similarly, procedural 
protections were afforded a teacher accused of **incompetency, gross 
insubordination, immorality, and misconduct/* because failure to 
inform him that his license might be permanently rather than tempor- 
arily revoked precluded the more severe penalty (even if the evidence 
justified Another case involved a controversy over an agreement a 
teacher had made to surrender his certificate if he was convicted of 
pending criminal charges; when the charges were reduced to a 
misdemeanor, the teacher believed the agreement was no longer 
valid.-''' 

Three cases arose which did not turn on procedural questions. In 
one case an ROTC instructor whose contract was cancelled when the 
Army withdrew his authorization to teach ROTC won reinstatement 
when the Army subsecjuently reversed its decision. In a second case, a 
school bus driver who was convicted of D VVI imd lost her coverage with 
the school district's insurance carrier could be discharged because 
certification by the school board to drive a bus depended upon insur- 
ance coverage.^ And fmally, the Texas literacy test for teachers was 
upheld against ecpial protecton and due process challenges because the 
test had a rational purpose and decertification after failing the test was 
not automatic ^^^^ 
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